
Federal Register / Vol. 59, No.. 237 / Monday, December12, 1994 / ProposedRules 63975

ReportandOrderin GN DocketNo, 93—
252.2 -

6. Accordingly, It IsHerebyOrdered
that theMotion of Extensionof Time
filed by theAmericanMobile
TelecommunicationsAssociationis
Granted,andtheMotion for Extension
of Timefiled by SMR WON is hereby
Denied.

7. It is furtherordered,pursuantto
§ 1.46 of theCommission’sRules,47
CFR 1.46, that thedeadlinefor filing
initial commentsin this proceedingis
extendedfrom December5, 1994 to
January5, 1995, andthat thedeadline
for filing reply commentsis extended
from December20, 1994 to January20,

1995

Federal CommunicationsCommission.

RosalindK. Allen,
ActingChief.LandMobile and Microwave
Division.PrivateRadioBureau.
FR Doc. 94—30446Filed 12—9—94,8:45 amj

BILLING CODE 6712-014.1

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17
PIN 1018—AC85

Endangered and Threatened Wildlife
and Plants; Proposed Rule to List the
Cactus Ferruginous Pygmy-Owl as
Endangered With Critical Habitat in
Arizona and Threatened rn Texas

AGENCY: Fish and Wildlife Service,
Interior.

5ccThird ReportcadOrder. Implementationof
~c’ct,ons3(n) and 332 of theCommunicationsAct.
Reg~atorvTreatmentof Mobile Services,GN
Docket No. 93—252,FCC94—212,adoptedAugust 9.
i9~i4.releasedSeptember23. 1994, 59 FR 59945.
i::f~~hi’dNovember21. 1994.at paras.95—tOG

ACTION: Proposed rule.

SUMMARY: The Fish andWildlife Service
(Service)announcesa 12-monthfinding
on apetition to list thecactus
ferruginouspygmy-owl (Ginucidium
brasilianumcactorurn) asendangered
undertheauthorityof theEndangered
SpeciesAct of 1973,asamended(Act).
TheServicefinds that thepetitioned
action is warranted and proposesto list
the cactus ferruginous pygmy-owl as
endangered in Arizona, and as
threatened in Texas. Listing is not
warrantedat this time in its rangein
Mexico.The formerbreeding’rangeof
this bird extendedfrom south-central
Arizona souththroughwesternMexico,
andfrom southernTexassouththrough
northeasternMexico. Within these
regions,thespeciesoccursin
riverbottomwoodlands,coastalplain
oakassociations,thornscrub,and
desertscrubassociations.Thecactus
ferruginouspygmy-owl is threatenedto
varying degreesacrossits rangeby loss
andmodificationof habitat,lackof
adequateprotectiveregulations,and
other factors.This proposal,if made
final, would implementFederal
protectionprovidedby theAct for the
cactusferruginouspygmy-owl in the
UnitedStates.Critical habitatis being
proposedin Arizona.
DATES: Commentsfrom all interested
partiesmustbereceivedby April 11,
1995:Public hearingrequestsmustbe
receivedby February27, 1995.
ADDRESSES:Commentsandmaterials
concerningthis proposalshouldbesent
to theStateSupervisor,Arizona
EcologicalServicesStateOffice, Fish
andWildlife Service,3616 West
ThomasRoad,Suite6, Phoenix.Arizona
85019. Commentsandmaterials
receivedwill be availablefor public
inspection,by appointment,during

normalbusiness hours at theabove

address.

FOR FURTHERINFORMATIONCONTACT:

Robert M. Marshall, at theaboveaddress
(Telephone602/379—4720).

SUPPLEMENTARYINFORMATION:

Background

Thecactusferruginouspygmy-owl is
asmallbird, approximately17
centimeters(6~/4inches)long. Males
average62 grams(g) 12.2ounces(oz)l.
femalesaverage75 g (2.6 oz). It is
reddish-brownoverall, with acream-
coloredbelly streakedwith reddish-
brown.Someindividualsaregrayish,
ratherthan reddish-brown.Theeyesare
yellow, thecrown is lightly streaked,
andtherearenoeartufts. Pairedblack
and-whitespotson thenapesuggests
eyes.Thetail is relatively long for an
owl, coloredrufouswith dark bars.The
call of thediurnal owl, heardchiefly
neardawnanddusk, is a monotonous
seriesof shortnotes.

Thecactusferruginouspygmy-owl
(OrderStrfgiformes;Family Strigidae)is
oneof threesubspeciesof the
ferruginouspygmy-owl.It occursfrom
lowland centralArizonasouththrough
westernMexico, to theStatesof Colima
andMichoacan,andfrom southern
TexassouththroughtheMexicanStates
of TamaulipasandNuevoLeon (Figure
1.). South of theseregionsandthrough
CentralAmerica, G. b. ridgwayi replaces
C. b. cactorum.ThroughoutSouth
America, G. b. brasilianum is the
residentsubspecies(Fisher1893,van
Rossem1937, Friedmannet al. 1950,
Schaldach1963, Phillips etal. 1964,de
Schauensee1966, KaralusandEckert
1974, Oberholser1974. Johnsgard1988)
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Figure 1. Range of the Cactus Ferruginous Pygmy-Owl.
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The cactus ferruginauspygmy-owl
(hereafter“pygmy-owl,” unless
otherwise noted)wasdescribedby van
Rossem(1937), based on specimens
from Arizona andSonora. it is
distinguished from C. b. ridgwav~andG.
b. brasthanumby its shorterwings and
longer tail, andby generally lighter
coloration (van Rossem1937,Phillips et
a!. 1964). C. b. cactorumoccursin
several color morphs, with distinct
differences between regional
populations (Sprunt 1955,Burton 1973,
Tyler andPhillips 1978,Johnsgard
1988). Someinvestigators(e.g.van
Rossem1937, Tewes1992) have
suggestedthat furthertaxonomic
investigationis needed,primarily to
determinewhetherthecurrentG. b.
cactorurncomprisesmorethanone
subspecies.C. b. cactorumis widely
recognizedasa valid subspecies(e.g.
Friedmannet ci. 1950,Blake1953,
Sprunt1955, Phillips et ci. 1964,
MonsonandPhillips 1981,Milisap and
Johnson1988, Bin.ford 1989). The
AmericanOrnithologists’ Union (AOU)
recognizedG. b. cactorurn in its 1957
Checklistof NorthAmericanBirds
(AOU 1957),but subsequentlists did
not includesubspecies(AOU 1983).
Basedon theseauthorities,theService
acceptedC. b. cactorumasa subspecies
in 1991 (56 FR 58804).andagainin
1993 (58FR 13045).

The pygmy-owlnestsin a cavity in a
treeor largecolumnarcactus.Cavities
maybenaturally formed(e.g.knotholes)
or excavatedby woodpeckers.No nest
lining materialis used.The pygmy-owl
hasalsonestedin fabricatednestboxes
~S.Beasorn,TexasArts andIndustries
University, fri IitL). Three,four, or
sometimesfive eggsarelaid (Bent 1938,
l-ieintzelman1979)andincubatedfor
approximately28 days.The young
Cedgeabout28 daysafterhatching.The
pygmy-owlbeginsnestingactivity in
latewinter to earlyspring. It is
i:onmigratorythroughoutits range
(Bendire 1888, GriscomandCrosby
1926.Oberholser1974, Johnsonet a].
1979).The pygmy-owl’s diverse diet
t~ciudesbirds, lizards,insects,small

mammals(Bendire1888, Sutton1951,
Sprunt 1955,EarhartandJohnson1970,
Oberholser1974), andevenfrogsand
earthworms(S. Beasom,in Iitt.).

The pygmy-owl occursin avarietyof
subtropicalscrubandwoodland
communities,including riverbottom
woodlands,woodythickets(bosques’),
(;oaStalplain oakassociations,
thornscrub,anddesertscrub.Unifying
habitatcharacteristicsamongthese
communitiesarefairly densewoody
thicketsor woodlands,with treesand/
or cacti largeenoughto providenesting
cavities.Throughoutits range,the

pygmy-owl occursat low elevations,
generally below1.200meters(in) or
4,000feet(ft) (Swarth1914,Karalusand
Eckert1974.MonsonandPhillips 1981,
Johnsgard1988.Enriquez-Rochaeta!.
1993).In southernTexas,thepygmy-
owl’s habitatincludescoastalplain oak
associations,andtheTamau.lipan
Thornscrubof thelower Rio Grande
valleyregion,which is comprisedof
mesquite(Pros.opisglandulosa),
hackberry(Celtis spp.),oak(Quercus
spp.),andTexasebony(Pithecellobium
elxino) (GriscomandCrosby 1926,Bent
1938, Oberholser 1974,Tewes1992,
Wauer eta!. 1993). In northeastern
Mexico, it occursin lowland thickets,
thornscrubcommunities,riparian
woodlands,andsecond-growthforest
(van Rossem1945, AOU 1983,Tewes
1992, Enriquez-Rochaet ci. 1993).in
central andsouthernArizona,the
pygmy-owl’s primaryhabitatsare
ripariancottonwood(Populusspp.)
forestsandmesquitebosques.Also in
centralandsouthernArizona, the
pygmy-owl occurs in Sonoran
Desertscrubassociationsof paloverde
(Cercidiumspp.),bursage(Ambrosia
spp.), ironwood (Qlneyatesota),
mesquite(Prosopisjuliflora), acacia
(Acaciaspp.),andgiant cacti like the
saguaro(Cereusgigariteus),and
organpipe(Cereusthurberi) (Gilman
1909,Bent 1938,vanRossem1945,
Phillips eta!. 1964,Monsonand
Phillips 1981,Johnson-Duncanet a!.
1988,Millsap andJohnson1988).
Farthersouth in northwestern Mexico,
thepygmy-owl occursin Sonoran
Desertscrub,SinaloanThornscrub,and
SinaloanDeciduousForestas well as
riverbottornwoodlands,cactusforests
andthornforest(Enriquez-Rochaet a].
1993, C. Monson in prep.).

The availableinformation indicates
thatdistinct easternandwestern
populationsof thepygmy-owl may be
defined(Figure 1.). The pygmy-owl
occursalongthelower Rio GrandeRiver
andthecoastalplain of southernTexas
andnortheasternMexico. It alsooccurs
in lowlandareasof northwestern
Mexico andsouthernArizona. The
pygmy-owl~selevationaldistribution,
thedistributionof habitat,andrecorded
locationsindicatethat theseeasternand
westernrangesof thepygmy-owl are
geographicallyisolatedfrom one
anotherandareecologicallydistinct, in
the U.S., theeasternand western
portionsof thepygmy-owl’srangeare
separatedby thebasin-and-range
mountainsandinterveningChihuahuan
Desertbasinsof southeasternArizona,
southernNewMexico, andwestern
Texas.Although GrossmanandHamlet
(1964) suggestedthat thep~grnv-owl’s

rangeincludedthisU.S-Mexicoborder
region,thepygmy-owlhasneverbeen
recorded in this 500-mile (mi) wide area
(Bailey 1928,Phillips etal. 1964,
Oberholser1974,S.O.Williams, New
Mexico Departmentof GameandFish,
in Iitt.).

In Mexico, theeastern and western
populations areseparatedby the
highlandsof theSierraMadreOriental
andOccidental,andtheMexican
Plateau.The pygmy-owl is conside~ed
rareontheMexican Plateauand/or
aboveelevationsof 1,200m (4,000ft) on
the west,andabove330m (1,000ft) on
theeast(Friedmaneta!. 1950). Some
sourcesdescribetheeasternand
westernrangesascontiguousat the
southernendof its range,nearthe
southernendof theMexican Plateauin
centralMexico (Johnsgard1988). Other
sources(e.g.,Burton 1973)describe
thesetwo rangesasbeingdisjunct. In
his descriptionof thesubspecies,van
Rossem(1937)foundthatTexas
specimensexhibitedcharacteristicsof
both G. b. cactorumandC. b. ridgwcxvi.
Ultimately, hedid not assignTexas
ferruginouspygmy-owlsto C. b.
cactorum,notedthatRidgway (1914.in
vanRossem1937)consideredthem
distinct from G. b. ridgwayi,andleft the
taxonomyof TexasG. brasilianum open.
Most authorshavesubsequently
consideredTexaspygmy-owls to beC.
b. cactorum(e.g., Oberholser 1974,
Millsap andJohnson1988).

In addition to geographicseparation,
thepygmy-owl’seasternandwestern
populationsoccupydifferent habitats.
Although somebroad similarities in
habitatphysiognomyareapparent(e.g..

- densewoodlandsandthickets),
floristically theseeasternandwestern
habitatsarevery dissimilar.The
desertscrubandthornscrubassociations
in Arizona andwesternMexico are
unlikely anyhabitatsoccupiedby the
pygmy-owl in easternMexico and
southernTexas.Also, theoak
associationhabitatoccupiedon coastal
plainsin southernTexasis unlike any
habitat available in the western portion
of thepygmy-owl’srange.However, the
Tamaulipanthornscrubhabitatof the
eastandtheriverbottommesquite-
cottonwoodbosquehabitatoncefound
in Arizona aremoresimilar in
physiognomyandto a slight degreein
fioristic makeup.

The potential for geneticdistinctness
furthersupportsidentifying easternand
westernpygmy-owl populations.The
fact that thepygmy-owl is nonmigratorv
throughoutits rangesuggeststhat
geneticmixing acrosswide areasmaybe
infrequent.Considerablevariation in
plumagebetweenregionalpopulations
hasbeennoted. itlcluding specific
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distinctionsbetweenArizonaandTexas
pygmy-owls(van Rossem1937 Burton
1973,Tyler andPhillips 1978,
Johnsgard1988).

Theaboveinformation indicatesthat
easternand western populations of the
cactusferruginouspygmy-owl~Tre
distinct,basedon geographicisolation,
potentialmorphologicalandgenetic
distinctness,and distributionandstatus
of habitat.Theseeasternandwestern
populationsofthepygmy-owlmaybe
consideredseparatelyfor listingunder
theAct, as “~ * * anysubspecies* * *

andanydistinctpopulationsegmentof
anyspeciesofvertebratewhich
interbreedswhenmature” (Section
3(16)1. Further,thestatusof thespecies
in Mexico is currently unclear(see
discussionunder“FactorA”, below).

Theabovecriteria leadtheServiceto
considerfour separatepopulationsof G.
b. cactorumfor listing purposes:
westernU.S. (Arizona),easternU.S.
(Texas), western Mexico, and eastern
Mexico. Becausethe levelsof threat,
habitatsoccupied,quality of
information, andoverall statusdiffer
amongthesefour populations,the
Servicehereinproposesseparateactions
for various population segments.

TheServiceincludedthepygmy-owl
on its Animal Notice of Reviewasa
category2 candidatespeciesthroughout
its rangeon January6, 1989 (54FR 554).
After soliciting andreviewing
additional information,theService
elevatedC. b. cactorumto categoryI
candidatestatusthroughoutits rangeon
November 21, 1991 (56 FR 58804).A
category1 speciesis onefor which the
Servicehason file substantial
information to support listing, but a
proposalto list hasnot beenissued
because it is precludedat presentby
otherlisting activity.

Basedon anextensivereview of
information on thespecies,it is now
appropriateto list theU.S. populations,
while continuingto reviewthespecies
in Mexico to determinewhether
Mexican populationsshouldbe
proposedfor listing. Recentinformation
from Mexico indicatesthatthespecies
may bemoreabundant,at leastin the
southernportion of its range,than
originally thought.

OnMay 26, 1992,a coalition of
conservationorganizations(Calvin et al.
1992)petitionedtheService,requesting
listing of thepygmy-owlasan
endangeredspeciesundertheAct. The
petitionersalsorequesteddesignationof
critical habitat.In accordancewith
Section4(b)(3)(A)of theAct, on March
9, 1993, theServicepublishedafinding
thatthepetition presentedsubstantial
scientificorcommercialinformation
indicating that listing may bewarranted,

andcommencedastatusreviewon the
pygmy-owl (58FR 13045).In
conductingits statusreview, theService
solicited additional comments and
biological dataon thestatusof the
cactusferruginouspygmy-owl, through
mailings,anoticein the Federal
Register(58 FR 13045),and other
means. -

Section4(b)(3)(B) of theAct requires
the Secretaryof theInteriorto reacha
final decisionon anypetition accepted
for reviewwithin 12 monthsof its
receipt(16U.S.C.§ 1531 etseq.).That
decision,to bepublishedin theFederal
Register,must be one of the following
findings: (1) The petitioned action is not
warranted;(2) thepetitionedaction is
warranted(aproposedregulationis
published);or (3) thepetitionedaction
is warranted,but the immediate
proposalis precludedby listing actions
of higherpriority. This proposal
constitutesa 1-yearfinding with respect
to thepetition that listing asendangered
is warrantedfor theArizonapopulation,
listing asthreatenedis warrantedfor the
Texaspopulation,andlisting is not now
warrantedfor thetwo populationsin
Mexico.

Sincedesignatingthepygmy-owl asa
categoryI species,in thecourseof its
continuing status review, the Service
hasacquiredsignificantnew
information on thecactusferruginous
pygmy-owl.This finding is basedon
variousdocuments,including published
andunpublishedstudies,agency
documents,andfield surveyrecords.
All documentson which this finding is
basedareon file in theFishand
Wildlife ServiceEcologicalServiceState
Office in Phoenix,Arizona.For an
explanationof therelationshipbetween
petition findings andcandidatecategory
status,see58 FR 28034(May 12, 1993).

Summaryof FactorsAffecting the
Species

Section4(a)(1)of theAct and
regulations(50 CFRPart424)
promulgatedto implementthelisting
provisionsof theAct setforth the
proceduresfor addingspeciesto the
FederalList of Endangeredand
ThreatenedWildlife andPlants.A
speciesmaybedeterminedto bean
endangeredor threatenedspeciesowing
to oneormore of thefive factors
describedin Section4(a)(1). These
factorsandtheirapplicationto the
cactusferruginouspygmy-owl
(Glaucidiumbrasilianum cactorum)are
asfollows:

A. Thepresentor threatened
destruction,modification,or
curtailmentof its habitator range.The
cactusferruginouspygmy-owl is
threatenedby past,present,and

potentialfuturedestructionand
modificationof its habitat, throughout a
significantportion of its rangein the
U.S., and, to a less well-known extent,
in portions of its rangein Mexico
(Phillips et al. 1964,Oberholser1974,
Johnson eta]. 1979,Monson and
Phillips 1981,JohnsonandHaight
1985a,Hunter1988,Millsap and
Johnson1988,Tewes 1992).The
severity of habitat loss and threats varies
acrossthepygmy-owl’srange.It has
been virtually extirpated from Arizona.
whichonceconstitutedits majorU.S.
range(seeFigure 1). In Texas,the
pygmy-owlhasbeenvirtually extirpated
from thelower Rio Grandevalley, but
persistsin oakassociationson the
coastalplain northof theRio Crande
valley. Themajority of theselossesare
becauseof destructionandmodification
of riparianandthornscrubhabitats.
Wide-scalelossandmodificationof up
to 90 percentof riparianhabitatsin the
southwesternU.S. haveoccurred(e.g.
Phillips eta!. 1964, Carothers1977.

Kusler1985, GeneralAccountingOffice
1988,JahrsdoerferandLeslie1988,
Szaro1989,Dahl 1990,Stateof Arizona
1990,Bahre1991).Theselossesare
attributedto urbanarid agricultural
encroachment,woodcutting,water
diversion,channelization,livestock
overgrazing,groundwaterpumping,and
hydrologicalchangesresultingfrom
various land-usepractices.Status
information for Mexico is very limited,
but someobservationssuggestthat
althoughhabitat lossandreduced
numbersarelikely to haveoccurredin
northernportionsof thetwo
populationsin Mexico, thepygmy-owl
persistsasalocally commonbird in
southernportions.Habitatlossand
populationstatusaresummarizedbelow
for the four populations of the pygmy-
owl.

Western Populations

Severalhabitattypesareusedby the
pygmy-owl in thewesternportion of its
range.Theseincluderiparian
woodlandsandbosquesdominatedby
mesquiteandcottonwood,Sonoran
Desertscrub(usuallywith relatively
densesaguarocactusforests),Sinaloan
Thornscrub,andSinaloanDeciduous
Forest(vanRossem1945, Phillips et a].
1964, KaralusandEckert1974,Millsap
andJohnson1988, MonsonandRussell
in prep.).

1. Arizona

Thenorthernmostrecordfor the
pygmy-owl is from NewRiver, Arizona,
approximately55 kilometers(kin) (35
mi) north of Phoenix,whereFisher
(1893)found it to be “quite common” in
thicketsof intermixedmesquiteand
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saguarocactus.Prior to themid-1900’s,
thepygmy-owlwasalsodescribedasa
“common,” “abundant,” “not
uncommon,”and“fairly numerous”
residentof lowland centraland
southernArizona, in cottonwood
forests,mesquite-cottonwood
woodlands,andmesquitebosquesalong
theGila, Salt, Verde, SanPedro,and
SantaCruzRivers,andvarious
tributaries(Coues1872,Bendire1888,
Breninger1898 in Bent 1938, Gilman
1909, Swai-th1914, Friedmannet al.
1950, Phillips eta]. 1964,Johnsonand
Simpson1971,Millsap andJohnson
1988).The pygmy-owl alsooccursin
SonoranDesertscrubassociationsin
southernandsouthwesternArizona,
comprisedof paloverde,ironwood,
mesquite,acacia,bursage.andcolumnar
cactilike thesaguaroandorganpipe
(Phillips et al. 1964,DavisandRussell
1984and1990,MonsonandPhillips
1981,JohnsonandHaight1985a).the
pygmy-owl’soccurrencein Sonoran
Desertscrubhasapparentlyalwaysbeen
uncommonandunpredictable.

However,it seemsto bemore
predictablyfoundin xeroriparian
habitats(very densedesertscrubthickets
borderingdry desertwashes)than more
opendesertuplands(Monsonand
Phillips 1981, JohnsonandHaight
1985a,Johnson-Duncanet al. 1988,
Millsap andJohnson1988, Davis and
Russell1990). Thepygmy-owlmay also
occuratisolateddesertoaseswhich
supportsmallpocketsof riparianor
xororiparianvegetation(Howell 1916,
Phillips et a]. 1964).

The abovehabitatsarelikely to
provide severalrequirementsof pygmy-
owl ecology.Treesandlargecacti
provide cavitiesfor nestingand
roosting. Also, thesehabitatsalong
watercoursesareknownfor their high
densityand diversityofanimal species
thatconstitutethepygmy-owls prey
base(Carothers1977,Johnsonet ci.
1977, JohnsonandHaight 1985b,
Stromberg1993).

The pygmy-owl hasdeclined
throughoutArizona to thedegreethat it
is now virtually extirpatedfrom the
State[Johnsonet a]. 1979,Monsonand
Phillips 1981, ArizonaGameandFish
Department(AGFD) 1988, Johnson-
Duncanet al. 1988,andMilisap and
Johnson1988]. Riverbottomforestsand
bosques,whichsupportedthegreatest
abundanceof pygmy-owls,havebeen
extensivelymodified and destroyed by
clearing,urbanization,water
management,andhydrologicalchanges
(Willard 1912,Brown et al. 1977,Rea
1983, Szaro1989,Bahre1991,
Stromberg et al. 1992, Stromberg 1993).
Cutting for domesticandindustrial
fuelwoodwasso extensivethroughout

southernArizonathat,by the late 19th
century,riparianforestswithin tens of
milesof townsandmineshadbeen
decimated(Bahre1991).Mesquitewasa
favoredspecies,becauseof its excellent
fuel qualities.Thefamous,vast forests
of “giant mesquites”alongtheSanta-

CruzRiver in theTucsonareadescribed
by Swarth(1905)andWillard (1912)fell
to this threat,asdid the “heavy
mesquitethickets” whereBendire
(1888)collectedpygmy-owlspecimens
alongRillito Creek,a SantaCruzRiver
tributary,alsoin what is now Tucson.
Only remnantfragmentsof these
bosquesremain.Cottonwoodswerealso
felled for fuelwood, fenceposts,andfor
thebark,which wasusedascattle feed
(Bahre1991).In recentdecades,the
pygmy-owl’s riparianhabitathas
continuedto bemodifiedanddestroyed
by agriculturaldevelopment,
woodcutting,urbanexpansion,and
generalwatersheddegradation(Brown
eta]. 1977,Phillips et a]. 1964, Stateof
Arizona 1990, Bahre1991, Stromberget
a]. 1992, Stromberg1993).

Thetrend of SonoranDesertscrub
habitatsandpygmy-owloccupancyis
not as clear.Historical recordsfrom this
habitatin Arizona arefew. This maybe
dueto disproportionatecollectingalong
riverswherehumanswereconcentrated,
while theuplanddesertswere less
intensivelysurveyed.Johnsonand
Haight(1985a)suggestedthatthe
pygmy-owl adaptedto uplandcactus
associationsandxeroriparianhabitatsin
responseto thedemiseof Arizona’s
riverbottomwoodlands.However,
conclusiveevidenceto supportthis
hypothesisis not available.It may be
thatdesertscrubhabitatssimply areof
lesserquality, andhavealwaysbeen
occupiedby pygmy-owls at lower
frequencyanddensity (Johnsonand
Haight1985b,Taylor 1986). Thefew
pygmy-owls locatedin recentyearshave
beenfairly evenlydistributedbetween
remainingriverbottomwoodlands,
desertscrub,andxeroriparianhabitats,
SonoranDesertscrubhasbeenaffected
to varying degreesby urbanand
agriculturaldevelopment,woodcutting,
andlivestockgrazing(Bahre 1991).

Hunter(1988)foundfewerthan 20
verified recordsof pygmy-owls in
Arizona for theperiodof 1971 to 1988.
In 1992, surveyslocatedthreesingle
pygmy-owls in Arizona (Fishand
Wildlife ServiceandNationalPark
Service,unpubl.data, SWCA, Inc.
1993). In 1993, more extensivesurveys
againlocatedthreesingle pygmy-owls
in Arizona(Felley andCorman1993,
AGFD andService,unpubl. data).
Although G. b. cactorumis diurnaland
frequentlyvocalizesin themorning,the
specieswasnot recordedorreportedin

breedingbird surveydata(Robbinset aL
1986).

In additionto clearingwoodlands,the
diversionandchannelizationof natural
watercourses,and pumping
groundwater,arealso likely to have
reducedC. b. cactorumhabitat.
Diversion andpumpingresult in
diminishedsurfaceflows, and
consequentreductionsin riparian
vegetationarelikely (Brown et. a]. 1977,
Stromberyet a!. 1992, Stromberg1993).
Channelizationoftenaltersstreambanks
andfluvial dynamicsnecessaryto
maintain native riparian vegetation. The
series of dams along most major
southwesternrivers (e.g.,theColorado,
Gila, Salt,Verde)havealteredriparian
habitatdownstreamof damsthrough
hydrologicalandvegetational changes,
andhaveinundatedhabitatupstream.

Overuseby livestockhasbeenamajor
factorin thedegradationand
modificationof riparianhabitat in the
westernU.S. Theseeffectsinclude
changesin plant communitystructure
andspeciescompositionandrelative
abundanceof speciesandplant density.
Thesechangesareoftenlinked to more
widespreadchangesin watershed
hydrology(Brown eta]. 1977,Rea1983,
GAP 1988). These changes are likely to
affect the habitat characteristics critical
to C. b. cactorum.Livestockgrazingin
riparianhabitatsis oneof themost
commoncausesof ripariandegradation
(e.g., Ames1977,Carothers1977,
BehnkeandRaleigh1978, General
AccountingOffice 1988,ForestService
1979).

Potentialfuturethreatsto pygmy-owl
habitat also exist. Expanding human
populationsin theborderregionare
expectedto continueto increase
impactsandthreatsdiscussedabove.
Further,extensiveindustrial, municipal.
andagriculturaldevelopments
facilitatedby theNorthernAmerican
FreeTradeAgreementareanticipated
alongtheU.S.-Mexicoborder.These
developmentsmayresult in accelerated
habitat loss anddemandson
groundwater.

2. Western Mexico

The pygmy-owl occursin themore
arid lower elevations(below 1,200 m
(4,000 ft) elevation)in westernMexico,
in riparian woodlands and communities
of thornscrubandlargecacti, The
pygmy-owl is absentorrarein the
highlands of Mexico’s central plateau
(Friedmannet a]. 1950),wheretheleast
(C. minustissima)andnorthern(C.
qnoma) pygmy-owlsoccur.

In themid-2Othcentury,thepygmy-
• owl wasgenerallydescribedas having

beencommonin westernMexico (van
Rossem1945,Friedmanneta!. 1950,
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Blake 1953). Schaldach (1963)
consideredthepygmy-owl abundant in
Colima,at thesouthernextremeofits
range,30 yearsago.Fifth yearsago, the
pygmy-owl wasconsidered“fairly
common”in thelower elevationsof
westernSonoi~a(vanRossem1945).
Currentinformation on thestatusof the
pygmy-owl andits habitatin western
Mexico is incomplete,butsuggeststhat
trendsvarywithin different geographic
areas.Thepygmy-owlcanstill be
locatedfairly easilyin southernSonora
(Babbitt l985, T. Corman,AGFD, pers.
comm.),but its distribution is somewhat
err.atic.Christmas Bird Count data from
1972 thro~gh1991 from Alamos,
Sonora.andSanBias, Nayarit, indicate
that the pygmy-owl was not uncommon,
hut detectionsvariedwidely from year
to year(NationalAudubonSociety
1972—1992).In recentyearsit hasbeen
found in abundancehi someareasbut
is absentin others,in apparentlysimilar
habitat.Abundancealsovariesbetween
habitat types,beingmoreabundantin
thornforest thancactusforest (Taylor
1986).The pygmy-owl is now rareor
absentin northernSonora,within 150
milesof the U.S-Mexico border (Hunter
1988,MonacoandRussell in pcep.,
AGFD in Iitt.). Extensive conversion of
desertscrub and thorriscrubto theexotic
hu fflegrass (C’enchrusciliarus) for
livestock forageis known to betaking
place,but quantificationis not currently
available.It is possiblethat thefactors
causingdeclinesin Arizona arealso
havingeffectsin westernMexico
(Delova1935.Hunter1988). However
furrherinformation is neededbefore
deter:oinicuwhetherit should he listed

westernN4exIc.o

Eastern Populations

Leveraihabitat typesarealsou~-edby
tCep~gmv-owliii theeasternportion of

range.Theseincludecoastalplain
oakassociationsin southTexas(Tewes
1992,Weuerci ci. 1993),Taniaclipan
Thornscrubin the lowerRia Grande
val~evandother lowlandareas,and
th;J~forestandsecond-growthforest in
NuevoLeon andTarnanlipas.

1. Te.vos

Thepygmy-owls historicalrangein
I~-xasincludedthe lower Rio Crandi’
valley, whereit wasconsidereda
ccninn.n residentof densemesquite-
cettonwood-ebonywoodlandsand
‘lamaulipanbrushland(Griscomand
Crosby 1926.Bent 1938.Friedmannet
ci. 1950. Stillwell andStiliwell 1954,
Oberholser1974,Milisap andJohnson
1988).The pygmy-owlalsooccursin
coastalplain oak associations between
Brownsville and Corpus Christi
(Oherholser 1974),whereit has recently

been found in significant numbers
(Wauer eta]. 1993,S. Beasomin litt., P.
Palmer in iitt.).

The pygmy-owl has declined
throughout a significant portion of its
Texasrange(Oberholser1974,Johnson
et a!. 1979,JohnsonandHaight1985a,
Milisap andJohnson1988,Tewes1992).
It appearsto persist in relatively high
numbers in coastalplain oak
associations north of the lower Rio
Grande valley (Wauer etal. 1993). The
pygmy-ow] wasdescribedas a common
breeding bird in the lower Rio Grande
valley nearBrownville in the early
1900’s(GriscomandCrosby 1926,
Friedrnannet a!. 1950),but was
consideredto havebecomerarein that
regionby mid-century(Wolfe 1956,
Oberholser1974). Pygmy-owlshave
beenseenlessfrequentlyin recentyears
andin fewernumbers(Oberholser1974,
Hunter1988,Waueret al 1993). Tewes
(1992) foundno pygmy-owlsin a 1991
surveyof thelower Rio Grandevalley,
but sporadicreportsof singlebirds
notinue.

Habitat hasbeen,andcontinuesto be,
lost and modified alongthe lower Rio
Grandevalley, chiefly through
agriculturaldevelopmentandurban
expansion.Sincetheearly 1900’s,
approximately95 percentof native
TamaulipanBrushlandin the lower Rio
Grandevalleyhas.beenclearedfor
agriculture,urbandevelopment,and
recreation (Jahrsdoerfer and Leslie
1988). By reducingriverflow, water
developmenthasfurtheralteredor
destroyed brushland in riparian areas~

Impactson coastaloak associations
arelesswell known, but appearto he
lesser.Limited oakclearinghastaken
place, but extensive habitat remains.
Little nut quantitativechangein this
habitatappearsto haveoccurredin the
last 100years,andthehabitatmay have
inca-easedin the late 1600’s andearly
1700’s (Wcuerci al. 1993. P. Palmerin
lift). Pygmy-owlsare current~vfound in
this habitat in. their greatestnombersw
tue U.S.

Othercausesof hahi~~td’tcl:oe a:
Texasincludealterationof water
regimesandoveruseby livestock,both
of which havedegradedtheriparian
ecosystemsof the lower Rio Grande(see
discussionof thesefactorsunder
“Arizona”, above).However, in a
nonriparia~grassland/woodlandmosaic
in Texas,Wooeret Ui. (1993) believed
livestock grazingmayhaveincreased
pygmy-owl habitatby suppressing
grasslandsandallowing encroachnie.o~
by oakassociations.

Potentialfuturethreatsto pygmy-owl
habitat also exist. In coastalTexas.
placementof spoil from offshore
dredgingoperationsmayimpact constal

oak associations. Expanding human
populationsin theborderregionare
expected tp continue to increase
impactsandthreatsdiscussedabove.
Further, extensiveindustrial, municipal,
andagriculturaldevelopments
facilitated by the North AmericanFree
TradeAgreementareanticipated along
theU.S.-Mexicoborder.These
developmentsmay resultin accelerated
habitatlossanddemandson
groundwater.

2. EasternMexico

The pygmy-owl occursin lowland
regions(below330m (1,000ft)) along
theGulf Coastof northeasternMexico
(Friedrnannet ci. 1950),in theStatesof
TamaulipasandNuevoLeon. Its
primary habitatin this regionis
Tamaulipanthornscrub,forest edge,
riparianwoodlands,thickets,and
lowlandtropical deciduousforest
(Webster 1974, Tewes1992,Enriquez-
Rochaet a), 1993).Thepygmy-owl is
absentorrarein thehighlandsof
Mexico~scentralplateau(Friedmannet
a!. 1950),wheretheleastandnorthern
pygmy-owlsoccur.

In themid-2Oth century, thepygmy-
owl wasgenerallydescribedas having
beencommonin easternMexico
(Friedmannet a!. 1950,Blake1953).
Current informationon thestatusof the
pygmy-owl and its habitat in eastern
Mexico is incomplete.In 1976, the
pygmy-owl wasreportedto be “fairly
common” in theSierraPicachosof
NuevoLeon (Arvin 1976). In 1991,
Texas (1992) located pygmy-owls at 13
of 27 surveysites in northeastern
Mexico. Tewes(1992)believed
expansIonof thehumanpopulation
could reduceavailablehabitatin the
regionsurveyed,hut alsonotedthat
pvgrny-os~’lswere found within larger
fawnsin the re~ion.Wauerci ci. (1993)
believedrn populationsin northeastern
Me-Sico appearedto he sizableenoughto
prcn do m-ecruitmuntfor otherareas.
ChristmasBird Countdatafrom 19’2
through1992 from Rio Coronaand
Gom~zFarias,both in Tamaulipas,
indicatethepygmy-owl wasnot
uneommon,but detectionsvaried
wtdely from.yearto year(National
AudubonSociety 1972—1992).
ChristmasBird Countdataindicatcdthe
samefor ferruginouspygmy-owlsat El
Naranjoin SanLouis Potosi,at thezone
of probably intergradation betweenG.b.
cortorumandG.b. ridgwayi. It is
possible that the fec’iors causing
declines in Texas are also having effects
in Mexico (Deloya1965, Hunter 1988).
However, further information on the
subspeciesis neededbeforedetermining
whetherit shouldbe fisted in eastern
Mec (:0.
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B. Ckrerutiiizationfor commercid,.
recreatkmalscientific,or ethicatiorwl
purposes.Thepygmy-owlis highly
soughtby bird watchers,who
concentrateat severalof theremaining
known locationsof pygmy-owlsin the
U.S.Whilelimited, carefulbird
watchingis probablynot harmfu},
excessattentionby bird watchersmayat
timesconstituteharassment,affecting
the occurrenceandbehavioro(the
pygmy-owl (Oberholser1974,Tewes
1992).For example, in early 1993,one
of the few areasin Texas known to
supportthepygmy-owlcontinuedto be
widely publicized(AmericanBirding
Association1993’J.Theresidentpygmy-
owls werenot detectedat thishighly-
visited areaafterearly in thebreeding
season.TheServiceis unawareof any
otheroveruse,for anypurpose,which
constitutesathreatto thepygmy-owl.

c. Diseaseor predation.TheServiceis
unaware of any diseaseor predation
whichconstitutesasignificantthreatto
G. b. cactonim.

D. Theinadequacyof existing
regulatorymechanisms.TheMigratory
Bird Treaty Act (MBTA) (16 US.C.703—
712) is theonly direct, currentFederal
protectionprovidedfor thecactus
ferruginouspygmy-owl. The MBTA
prohibits “take” of anymigratorybird.
“Take” is defined as “~ * * to pursue,
hunt, shoot,wound, kill, trap, capture,
or collect, orattemptto pursue,hunt,
shoot,wound,kill, trap,capture,or
collect.” However,unlike the
EndangeredSpeciesAct, thereareno
provisions in the MBTA preventing
habitatdestructionunlessdirect
rimortality or destructionof activenests
occurs.

The FederalCleanWaterAct contains
provisionsfor regulatingimpactsto
river systemsandtheirtributaries.
Thesemechanismshavebeen
insufficient to prevent major losses of
riparianhabitat,including habitats
occupiedby thepygmy-owl.

TheStateof Arizona lists the
ferruginouspygmy-owl (subspeciesnot
defined) as endangered (AGFD 1988).
However, this designation does not
provide special regulatory protection.
Arizona regulates the capture, handling,
transportation,and take of most
wildlife, including G. b. cactonim,
throughgamelaws,speciallicenses,and
permitsfor scientific investigation.
However,habitatis not protectedunder
Arizonaendangeredspecieslaw.

TheStateof Texaslists the
ferruginouspygmy-owl(subspeciesnot
defined)asthreatened(TexasParksarid
Wildlife Department1978 and1984).
This designationrequirespermitsfor
takefor propagation.zoologicalgardens,
aquariums,rehabilitationpurposes,and

scientificpurposes(StateofTexas’
1991). Again, however,thereacen~
provisionsforhabitatprotection.The
pygmy-owl is alsoon theTexas
OrganizatioRfof EndangeredSpecies~
(TOES~“watch list’~(TOES1984).

Most Federalagencieshavepoliciesto
protectspecieslistedby Statesas
threatened or endangered,and~me
also protectspeciesthatarecandidates
for Federallisting.For example,the
NationalParkServiceprotectsall’
wildlife within, most National Parks and
Monuments.However, smtil agencies
developspecificprotectionguidelines,
evaluatetheir effectiveness,and
institutionalizetheir implementation,it
is uncertain~ hetherany generalagency
policiesadequatelyprotectthepygmy-
owl anditshabitat.

No conservation plans or habitat
restorationprojectsspecificto the
cactus ferruginous pygmy-owl exist for
lands managed by theU.S. Government,
Indian Nations,Stateagencies.or
private parties. The Forest Service,
Bureauof LandManagement,and
Bureauof Reclamationhavefocussed
someattentionon modifying livestock
grazingpracticesin recentyears,
particularly astheyaffect riparian
ecosystems. Several of those projects are
in the former range of G. b. cactorum,
including some historical nesting
locations. In addition, some private
landowners in Southern Texas are
accommodatingresearchand have
expressed interest in carrying out
conservation measures to benefit the
pygmy-owl.

E. Othernaturalor manmadefactors
affecting its continued existence. The
riparianwoodlandhabitatof G. b.
cactorum wasalways rare and has
becomeevenmoreso. Its habitatrarity,
and small, isolatedpopulationsmake
theremainingG. b. cactorurn
increasinglysusceptibleto local
extirpationthrough land development,
predation,andstochasticeventssuchas
catastrophicfloodsandfires.

Thedisjunctnatureof habitats.small
breedingpopulations,andnonmigratory
statusmayalsoimpedetheflow of
geneticmaterialbetweenpopulations
andreducethe chanceof demographic
andgeneticrescuefrom immigration for
adjacentpopulations.Theresulting
constraintson thegenepool intensify
theexternalthreatsto thepygmy-owl.

The pygmy-owl’soccurrencein
floodplainareasthat arenow largely
agriculturalmayindicateapotential
threatfrom pesticides.Where
populationsremain,theyaresometimes
in proximity to agriculturalareas,with
associated pesticides and herbicides.
Without appropriateprecautions,these
agents may potentially affect C. b.

cadorumthroughdirect toxicity or
effectson their food base.No
quantitativedataon this potentialthreat
are known at this time.

This pygmy-owlnestsin cavities
excavated by woodpeckersin treesor
largecacti. Somesources(AGFD 1988)
believethat increasingcompetitionwith
theexotic Europeanstarling for nest
cavitiesmay be a threatto cavitynesters
like the pygmy-owl.

The Service has carefullyassessedthe
bestscientificandcommercial
information available regardingthe past,
present,andfuturethreatsfacedby this
species in determining to propose this
rule. Basedon thisevaluation,the
preferredactionis to list thecactus
ferruginouspygmy-owl (CIaucidiurn
brasilianum cactorum)as endangered in
Arizona, whereit is nearlyextirpated
and is in imminent dangerof imminent
dangerof disappearing,andas
threatenedin Texas,whereit has
undergonesignificantdeclinebut is not
in dangerof extinction.TheServicewill
continue to review the status of the
speciesin Mexico.

Critical Habitat

Critical habitat,asdefinedby Section
3 of theAct, means:

(il The specificareaswithin the
geographicalareaoccupiedby aspecies,
at the time it is listedin accordance
with theAct, on whicharefoundthose
physicalor biological features(I)
essentialto theconservationof the
speciesand(II) thatmay requirespecial
managementconsiderationsor
protection,and

(ii) Specificareasoutsidethe
geographicalareaoccupiedby a species
at thetime it is listed,upona
determinationthatsuchareasare
essentialfor theconservationof the
species.

Section 4(a)(3) of the Act requires that
critical habitatbe designatedto the
maximumextentprudentand
determinableconcurrentlywith the
determination that a species is
endangered or threatened. Critical
habitat is beingproposedfor thecactus
ferruginous pygmy-owl to include’
riparianthickets, forests,and
woodlandsalongstreams,rivers, and
ephemeraldrainagesin Arizona. The
following areasproposedascritical
habitat(all legaldescriptionsarefrom
theGila andSalt RiverMeridian):

1. Arizona,MaricopaCounty:
approximately21 km (13 mi) alongthe
Salt River, from StewartMountainDam
to GraniteReefDam.

2. Arizona, MaricopaCounty:
approximately39 km (24mi) alongthe
VerdeRiver, from Bartlett Damto the
confluenceof theVerdeandSalt Rivers.
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3. Arizona, Cochise,Pima, andPinal
Counties:approximately97 km (60mi)
along the SanPedroRiver, from the
confluenceof SozaCanyonto the
confluenceof the SanPedroand Gila
Rivers,including Cook’s Lake.

4. Arizona,Pima County:
approximately 42 km (26mi) along the
SantaCruzRiver, from theInterstate19
bridgedownstreamto the Avra Valley
Road bridge.

5. Arizona, Pima County:
approximately54 km (34mi) alongthe
Rillito Creek system, from the
confluenceof Rillito Creekandthe
SantaCruzRiverupstream,along
TanqueVerdeCreekto theboundary
betweensections2 and3, Township 14
south,Range16 east,andupsti-eam
alongAgua CalienteCreekto theSoldier
Trail crossing.

6. Arizona,Pima County:
approximately23 km (14 mi) along
CanadadelOro, from its confluence
with SutherlandWashdownstreamto
its confluencewith the Santa Cruz
River.

7. Arizona, PimaCounty:
approximately45 km (28mi) along
Alamo WashandGrowlerWash,from
thewell in Alamo Canyon(T16S,R4W,
unsurveyedSection6) downstreamto
thepoint whereGrowler Wash
intersectstheBates~Ve1lRoad.

8. Arizona, PimaCounty:
approximately13 km (8 mi) along
Arivaca Creek,from the roadcrossingin
the town of Arivaca downstreamto the
confluencewith SanLuis Wash.

9. Arizona, GreenleeandGraham
Counties:approximately27 km (17 mi)
alongthe Gila River, from the
confluencewith theSanFranciscoRiver
downstreamto thegagingstation in
Section31. Township6 South,Range28
EastMeridian.

10. Arizona. Final andGraham
Counties:approximately69 km (43 mi)
alongtheGila River, from the
confluencewith theSanPedroRiver
downstreamto theAshurst-Hayden
Dam.

ii. Arizona. GrahamCounty:
approximately10 km (6 mi) along
Bonita Creek, from the boundary
betweenSecUon36. Township5 South,
Range 27 East, and Section 31,
Township 5 South,Range28 East,
downstreamto theconfluenceof Bonita
Creek and the Gila River.

12. Arizona, MaricopaCounty:
approximately27 km (17 mi) alongthe
NewRiver, from theboundarybetween
Sections3 and4, Township 7 North,
Range3 East,downstreamto the
boundarybetweenSections19 and20,
Township6 North, Range2 East.

A total of approximately467 km (290
ni) of streamand river, including the

100-yearfloodplain and 100meters
laterallyadjacentto the 100-year
floodplain, is being proposedascritical
habitat. The areasdescribedwere
chosenfor critical habitat designation
becausethey containhistoricaland/or
currentlocationsfor the cactus
ferruginouspygmy-owl, and/orhavethe
potential to supportnestingcactus
ferruginouspygmy-owls.All areas
contains, or with recovery will contain,
suitable nesting habitat. All areas
contain some unoccupied habitat or
former(degraded)habitat, which is
neededto recoverecosystemintegrity
and support larger numbers of the owl
during its recovery.

The areas proposed for critical habitat
are on lands ownedandmanaged by the
Service, the National Park Service, the
Bureau of Land Management, the U.S.
ForestService,theFort McDowell
Indian Reservation, the Salt River
IndianReservation,the State of Arizona,
and private parties. The majority of
proposed critical habitat is on lands
owned or managed by the Bureau of
LandManagement,theStateof Arizona,
andprivateparties.

TheServiceis requiredto basecritical
habitatproposalson thebestavailable
scientificinformation (50CFR § 424.12).
In determiningwhatareasto proposeas
critical habitat,theServiceconsiders
thosephysicalandbiological features
thatareessentialto theconservationof
thespeciesandthatmay requirespecial
managementconsiderationsor
protection (primaryconstituent
elements).Speciesrequirements
include,but arenot limited to, the
following: (1) Spacefor individual and
populationgrowth;(2) food,water, air,
light, minerals,or othernutritional or
physiologicalrequirements:(3) coveror
shelter;(4) sites for breeding,
reproduction,rearingof offspring;.
germination,or seeddispersal;and.
generally,(5) habitatsthat areprotected
from disturbanceor arerepresentativeof
thehistoricalgeographicaland
ecologicaldistributionsof a species.
Primaryconstituentselementsof critical
habitatmayinclude,but arenot limited
to, thefollowing: Roost sites,nesting
grounds,spawningsites, feedingsites,
seasonalwetlandor dryland,water
quality or quantity,host speciesor plant
pollinators,geologicalformation,
vegetationtype,tide, andspecificsoil
types.

TheServiceis proposingto designate
ascritical habitatareaswhich provide,
or with rehabilitationwill provide, the
abovephysicalandbiological features
andprimary constituentelements.In
determining biologically appropriate
areasto proposefor designationas
critical habitat,theServicefocuseson

theprimaryconstituentelementsthat
are essentialto the conservationof the
species, without consideration of land
or water ownershipor management.

The Serviceis requiredto list the
primary constituentelementsfor any
critical habitat that is proposed.For all
areasof critical habitat proposedhere,
the above featuresandelementsare
provided or will be providedby
thickets, forests, woodlands, thomscrub,
anddesertscrubthat are inhabited or
potentially habitable for the primary
biological needsof foraging, nesting,
rearingof young,roosting, and
sheltering. Constituent elements include
riparian forests,riverbottom woodlands,
andxeroriparian thickets within or
bordering the designated drainages.
Woodlands,thickets, and desertscrub
associationsadjacent to thesefloodplain
areas also provide primary constituent
elements.Specificplant associations
include those dominated by
cottonwood, mesquite, and Sonoran
Desertscrub/Thornscrub.Theseplant
associationsarecharacterizedby, but
arenot limited to, the following plant
species, in anycombination:
cottonwood, willow (Salixspp.).ash,
mesquite,paloverde,ironwood,saguaro
cactus,organpipecactus,cresotebush
(Larrea spp.),acacia,andhackberry,and
areaswheresuchvegetationmay
becomeestablished.Theseassociations
attaintheir greatestdevelopment,and
support thehighestnumbersof pygmy-
owls, in the approximate 100-year
floodplain zone of river drainages.

The presence of surface or subsurface
wateris critical in maintaining the
majority of pygmy-owl habitat. The
thicket, woodland,andforest
communitiesdescribedaboveare
largelydependenton availability of
groundwaterat or nearthe soil surface.
Surfaceor subsurfacemoisturemayalso
he important in maintaining various
species comprising the pygmy-owl’s
preybase.

Theaboveprimary constituent
elements are interrelated in the life
history of the cactus ferruginous pygmy-
owl. These relationships were major
considerations in selection of proposed
critical habitat.In additionto theabove
primaryconstituentelements,several
otherselectioncriteriawereusedto
determine areas necessary for the
survival andrecoveryof thepygmy-owl,
Thesewere:(1) Areas where pygmy-
owls werehistorically recordedas
occurring;(2) areas adjacent to or near
thosewherepygmy-owlswere
historically recordedas occurringthat
provide or provided the same
constituent elements; and (3) areas
pygmy-owls arecurrentlyImown to
occur
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Not all areaslikely to have been
occupied historically, or likely to be
occupied now, have been proposed for
designation as critical habitat. The
critical habitatareasproposedarethose
thattheServicebelievesarenecessary
for thesurvival andrecoveryof the
pygmy-owl and in need of special
managementor protection.For example,
in SonoranDesertscrubhabitatof
uplandareasin southernArizona, the
pygmy-owlapparentlyhasalwaysbeen
uncommonto rareandunpredictablein
occurrence.The Servicebelievesthis
deserthabitathasalwaysbeenof
peripheralor marginalimportanceto
pvgmy-.owls in Arizona,and thatthe
habitatsnecessaryfor thesurvival and
recoveryof thepygmy-owlarethose
alongmajorriverbottoms,wherethe
specieswashistorically common.
Therefore,sectionsof major rivershave’
beenproposedas critical habitat,hut
SonoranDeserthabitats,in gener.al,
havenot. However.pygmy-owls will
still receiveprotectionunderSections7
~nd 9 of theAct, regardlessof whether
they occurin critical habitat.

Designationof critical habitatis not
prudentwhen thespeciesis threatened
by takingor otherhumanactivity, and
identificationof critical habitatcan be
expected to increase the degreeof such
threat,or whendesignationof critical
habitatwould not bebeneficial to the
species(50 CFR424.12(a)(1)l.

BecausetheServiceis currently
working cooperativelywith private
landownersin Texasto reach
acreelnentswith them concerning
maintenanceof important habitat, the
Servicehasdeterminedthatdesignation
ot’critical habitatin Texasis
uunecessaryandwould not be
beneficialto the pygmy-owl.
Furthermore,a probableoutcomeof
such a designation in Texas would be an
increasein disturbanceto pygmy-owls
by bird watchers.An increasein bird
‘.vat:herstrespassingon privateland is
a concernexpressedby private
landowners,andsucheventscould
damagea currently harmoniousworking
relationshipwith theServiceand
researchers.

Section4(b)(8)reqUires,for any
proposed or final regulationthat
designatescritical habitat,a brief
descriptionandevaluationof those
activities (public or private)thatmay
adverselymodi~’suchhabitat or may be
afiectedby suchdesignation.Such
activities mayinclude:

(1) Removing,thinning or destroying
vegetation.Activities that remove,thin.
or destroyvegetation,by mechanical
woodcutting or buildozing). chemical
aerhicidesor burning),or biological
.:aziugl means,

(2~Water diversion or impoundment,
groundwaterpumping,or anyother
activity thatmaysignificantly alterthe
quant~Lyor quality of surfaceor
subsurfacewater flow;

(3) Overstocking or other
mismanagementof livestock;and

(4) Developmentof recreational
facilities and off-road vehicieoperation.

Section 4~bX2)of theAct requiresthe
Serviceto considereconomicandother
impactsof designatingaparticulararea
as critical habitat. The Service will
considerthecritical habitatdesignation
in light of all additionalrelevant
information obtained before making a
decisionon whetherto issuea final
rule.

Special Rule
The Servicerecognizesthat themajor

portion of thepopulationin Texasexists
becausepresentland managementby
private landowners is generally
compatible with the well-being of the
owl. The Service intends to work with
landownersin developingmanagement
plansandagreementswith theobjective
of recoveryandeventualdelistingof the
Texas population. The Service is also
proposingaspecialrule undersection
4(d) of theAct thatoffersadditional
management flexibility for this species.
Tuespecialrule would removethe
prohibition againstincidental takingof
this speciesin anyareasubjectto a
conservationagreementbetweenthe
Serviceandthe landownerwhenthe
taking is causedby routine ranching
activities anddoesnot involve any
destructionof nest trees. In order for a
conservation agreement to be accepted
by the Service, it would haveto describe
the activities to be undertaken in the
areathat mayaffectthespecies;estimate
theamountextent,andtype of
incidentaltaking likely to resultfrom
theseactivities; andprescribeadequate
mitigation measures.

TheServicebelievesthata special
rule of this naturewill benefit thecactus
ferrugiimuspygmy-owl in Texas,and
that therule would satisfy the
requirementundersection 4(d)that
regulationsappliedto threatened
speciesembodythosemeasuresdeemed
necessaryandadvisableto provide for
theconservationof thespeciesin
question.

Available ConservationMeasures
Conservationmeasuresprovidedto

specieslistedas endangeredor
threatenedundertheAct include
recognition,recoveryactions,
requirementsfor Federalprotection,and
prohibitionsagainstcertainpractices.
Recognitionthroughlisting encourages
andresultsin conservationactionsby

Federal,State,andprivateagencies,
groups, andindividuals. The Act
providesfor possiblelandacquisition
andcooperationwith theStatesand
authorizesrecoveryplansfor all listed
species. The protection required for
Federala~nciesandtheprohibitions
against taking and harm are discussed,
in part,below.

Section 7(a) of the Act, as amended,
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedor listedasendangered
or threatenedandwith respectto its
critical habitat,if any is being
designated.Regulationsimplementing
this interagencycooperationprovision
of theAct arecodified at 50 CFR Part
402. Section7(a)(4)requiresFederal
agencies to conferinformally with the
Serviceon anyactionthat is likely to
jeopardizethecontinuedexistenceof a
proposed species or result in
destructionoradversemodiflca,ion of
proposedcritical habitat. If a species is
listed subsequently,Section7(a)(2)
requires Federal agencies to ensure that
activities theyauthorize, fund, or carry
out arenot likely to jeopardizethe
continuedexistenceof suchaspeciesor
to destroyoradverselymodify its
critical habitat,If a Federal action may
affect alistedspeciesor its critical
habitat,the responsibleFederalagency
must enter into formal consultation with
theService.

TheAct andimplementing
regulationsfoundat 50 CFR17.21 and
17.31 setforth a seriesof general
prohibitions and exceptions that apply
to all endangeredandthreatened
wildlife, respectively.These
prohibitions,in part,makeit illegal for
anypersonsubjectto thejurisdiction of
theU.S. to take(includesharass,harm,
pursue,hunt, shoot,wound,kill, trap,
or collect; or to attemptany of these),
import or export, ship in interstate
commerce in thecourse of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listedspecies.It also is illegal to
possess, sell, deliver, carry, transport, or
ship any suchwildlife thathasbeen
takenillegally. Cei’tainexceptionsapply
to agentsof theServiceandState
conservationagencies.

Permitsmaybe issuedto carry out
otherwiseprohibitedactivities
involving endangeredandthreatened
wflcllife speciesundercertain
circumstances.Regulationsgoverning
permits areat 50 CFR 17.22,17.23,and
17.32. Such permitsareavailablefor
scientific purposes,to enhancethe
propagationorsurvival of thespecies,
and/orfor incidentaltakein connection
with otherwiselawful activities. For
threatenedspecies.therearealso
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permits for zoologicalexhibition,
educationalpurposes,or special
purposesconsistentwith thepurposeof
theAct.

Section4(d)of theAct provides
.authority for the Serviceto prq~ulgate
special rules for threatened species.The
Serviceis proposingaspecialrule for
thecactusferruginouspygmy-owl in
Texasthatwould relaxtheprohibition.
againstincidentaltakingwherethe
Serviceanda landownerhaveentered
into aconservationagreement.

Public CommentsSolicited

The Service intendsthatanyfinal
actionresultingfrom this proposalwill
be as accurateandas effective as
possible.Therefore,commentsor
suggestionsfrom thepublic, other
concernedgovernmentalagencies,the
scientifccommunity,industry,or any
other interestedpartyconcerningthis
proposedruleareherebysolicited.
Commentsparticularly aresought
concerning:

(1) Biological, commercialtrade,or
other relevantdataconcerningany
threat(or lackthereof)to this species;

(2) The locationof any additional
populationsof this speciesandthe
reasonswhy anyhabitatshould or
shouldnot be determinedto becritical
habitatasprovidedby Section 4 of the
Act;

(3) Additional informationconcerning
the range.distribution, andpopulation
sizeof this species;

(4) Currentor planned activities in the
subject areaand their possibleimpacts
onthis species;and

(5) Any foreseeableeconomicand
otherimpactsresulting from the
proposeddesignationof critical habitat.

Final promulgationof a regulationon
this species will take into consideration
the commentsand any additional
information receivedby theService,and
suchcommunicationsmay leadto a
final regulation that differs from this
proposal.

The EndangeredSpeciesAct provides
for apublic hearingon this proposal,if
requested.Requestsmustbereceived
within 45 daysof the date of publication
of this proposal;suchrequestsmustbe
madein writing andaddressed to the
Service’sArizonaStateOffice (see
ADDRESSESsection).

National Environmental Policy Act
The Fish andWildlife Servicehas

determined that an Environmental
Assessment,asdefinedunderthe
authorityoftheNationalEnvironmental
Policy Act of 1969,neednot be
preparedin connectionwith regulations
adoptedpursuantto Section4(a) of the
EndangeredSpeciesAct of 1973,as
amended. A notice outlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegister
on October 25, 1993 (48 FR 49244).

ReferencesCited

A completelist of all referencescited
herein is available from the Service’s
Arizona StateOffice (seeADDRESSES).

Author

The primary author of this proposed
rule is RobertM. Marshall, Arizona
EcologicalServicesStateOffice (see
ADDRESSES) above.

List of Subjectsin 50 CFR Part 17

Endangeredandthreatenedspecies.
Exports,Imports,Reportingand
recordkeepingrequirements,and
Transportation.

ProposedRegulationPromulgation

Accordingly, theServicehereby
proposes to amend part 17, subcbepter
B of chapter I, title 50 of the Code of
FederalRegulations,assetforth below:

PART 17—[AMENDEDJ

1. The authoritycitation for Part 17
continuesto readas follows:

Authority: 16 U.S.C.1361—1407;16 U.S.C.
1531—1544; 16 U.S.C. 4201—4245;Pub.L. 99—
625. Stat.3500;unlessotherwisenoted.

2. Section17.11(h) is amendedby
addingthefollowing, in alphabetical
orderunderBirds, to the list of
EndangeredandThreatenedWildlife, to
read as follows:

§17.11 Endangered and threatened
wildlife.
* * * * *

3. Section17.41 is amendedby
addingparagraph(c) to readas follows:

§ 17.41 SpecIal rules—birds.
* * * *

(c) Cactusferruginouspygmy-owl
(Glaucidiumbrasiliarumcactorum).(1)

Except as noted in paragraph (c)(2) of
this section, all prohibitions of § 17.31
(a)and(b) shall apply to thecactus
ferruginouspygmy-owl in Texas.

(2) Incidentaltakeof thecactus
ferruginouspygmy-owl will not be a’
violation of section9 of theEndangered

Species Act of 1973, as amended, if it
results from routine ranching
operations,suchasfencingandroad
building or maintenance,providedthat

(i) No nest trees are destroyed.
(ii) The owner of the land upon which

the incidental take occursand the

(h) * * ~‘

Specaes Verte-
brate
popu-

Commonname Scientific name
Historic range

dangered
or threat-

ened

Status \.Nhen listed Sp~cial
.

BIRDS

Pygmy-owl, cactus fer- Glaucidium U.S.A. (AZ, TX), Mex- AZ E 17.95(b) NA
ruginous. brasilianum

cactorum.
ico.’

‘

Do do do TX T NA 17.41(c)
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Servicehavesignedaconservation
agreement that provides for the
persistenceofessentialhabitat features
for thecactusferruginouspygmy-owl.
The conservationagreementmust
include, at minimum:

(A) A descriptionof activitiesthat
mayaffect thecactusferruginous
pygmy-owl.

(B) An estimateof theamount,extent,
andtypeof incidentaltaking thatmay
result from theseactivities.

(C) A description of anymitigation
measures,suchasseasonalrestrictions
or protectionof nestsgroves,thatwill
be carriedout to minimize impactto
andtaking of cactusferruginouspygmy-
owls.

(iii) The operationsthat mayaffectthe
cactusferruginouspygmy-owlarein
compliancewith all otherFederaland
Statelawsthat provideprotectionfor
the cactus ferruginous pygmy-owl.

4. Section17.95(b)is amended by
addingcritical habitatof thecactus
ferruginouspygmy-owl, in thesame
alphabeticalorderasthespeciesoccurs
in § 17.11(h),to readasfollows:

§ 17.95 Critical habitat—Fishand wildlife.

(b) * * *

CactusFerruginousPygmy-Owl
(Glaucidiurnbrasilianum cactorum)

Arizona. Areasof landandwateras
follows (all legal descriptionsarefrom
theGila andSalt RiverMeridian):

1. Maricopa County Salt River, from
StewartMountainDam (T3N, RBE,
Section33) downstreamto GraniteReef
Dam (T2N. R7E, Section5). The
boundariesincludethecurrentactive
channel(s),andall secondary,side,and
overflow channels,up to andincluding

‘~‘~e100-yearfloodplain, andareas
within 100 m (328 ft) laterallyadjacent
to the100-yearfloodplain.

2. Maricopa CountyVerdeRiver,
from Bartlett Dam (T4N, R7E, Section
33) downstreamto theconfluenceof the
VerdeandSalt Rivers (T2N, R7E,
Section5). Theboundariesincludethe
currentactivechannel(s),andall
secondary,side,andoverflow channels,
up to andincluding the100-year
floodplain, andareaswithin 100m (328
hI laterallyadjacentto the 100 ~‘ear-
floodplain.

3. Cochise,Pima,andPinal Counties:
SanPedroRiver, from theconfluenceof
SozaCanyon(TI2S, RI9E, Section30)
downstreamto theconfluenceof the

SanPedroand Gila Rivers(T5S,RI5E,
Section23), including Cook’s Lake. The
boundaries include the current active
chann~l(s),andall secondary,side,and
overflow channels, up to andincluding
the100-yearfloodplain, andareas
within 100 meters(328 feet) laterally
adjacent to the 100-yearfloodplain.

4. Pima County:Santa Cruz River,
from the Interstate19 bridge (T15S,
R13E,Section26) downstreamto the
Avra Valley Roadbridge (TI2S, R12E,
Section8). Theboundariesinclude the
currentactivechannel(s),andall
secondary,side,~and overflow channels,
upto andincludingthe100-year
floodplain, andareaswithin 100 meters
(328 ft) laterallyadjacentto the100-year
floodplain.

5. PimaCounty:Rillito Creeksystem,
from theconfluenceof Rillito Creekand
the Santa Cruz River (TI3S, R13E,
Section7) ppstream,alongTanque
VerdeCreekto theboundarybetween
Sections2 and3, TI4S, R16E,and
upstreamalongAguaCalienteCreekto
theSoldierTrail crossing(TI3S, R16E,
Section19). The boundaries include the
currentactivechannel(s),andall
secondary,side,andoverflow channels,
up to andincludingthe100-year
floodplain, andareaswithin 100 m (328
ft) laterally adjacentto the100-year
floodplain.

6. Pima County:CanadadelOro, from
its confluencewith SutherlandWash
(TIIS, RI4E, Section4) downstreamto
its confluencewith theSantaCruzRiver
(T13S,RI2E, Section1). The boundaries
includethecurrentactivechannel(s),
andall secondary,side,andoverflow
channels,up to andincluding the 100-
year floodplain, andareaswithin 100
meters(328 feet) laterally adjacentto the
100-yearfloodplain.

7. Pima County:Alamo/GrowlerWash
system,from thewell in Alamo Canyon
(T16S,R4W, unsurvevedSection6)
downstreamto thepoint whereGrowler
WashintersectstheBatesWell road
(T15S,R7W, Section6). The boundaries
includethecurrentactive channel(s),
andall secondary,side,andoverflow
channels,up to andinciuding the 100-
year floodplain, andareaswithin 100 m
(328 ft) laterallyadjacentto the100-year
floodplain.

8. Pima Counti.’: Arivaca Creek,from
theroadcrossingin thetown of Arivaca
(T21S,R1OE,Section28) downstreamto
theconfluencewith SanLuis Wash
(T2IS, R9E. Section4). Theboundaries
include thecurrentactivechannel(s),
andall secondary,side.andoverflow

channels,up to and including the 100-
yearfloodplain, andareaswithin 100m
(328 ft) laterallyadjacentto the100-year
floodplain.

9, GreenleeandGrahamCounties:
Gila River, from the confluence with the
SanFranciscoRiver (T5S, R29E, Section
28) downstreamto thegagingstation in
Section31, T6S,R28E.The boundaries
include thecurrentactivechannel(s),
andall secondary,side,andoverflow
channels,up to andincludingthe 100-
yearfloodplain, andareaswithin 100m
(328 ft) laterally adjacentto the100-year
floodplain.

10. Pinaland GrahamCounties:Gila
River, from theconfluencewith theSan
PedroRiver(T5S, R15E,Section23)
downstreamto theAshurst-Hayden
Dam (T4S, RIlE, Section8). The
boundariesincludethecurrentactive
channel(s),and all secondary, side, and
overflow channels,up to andincluding
the100-yearfloodplain,andareas
within 100 m (328 ft) laterally adjacent
to the100-yearfloodplain.

11. Graham County: Bonita Creek,
from theboundarybetweenSection36
(T5S, R27E) andSection31 (T5S,R28E)
downstreamto theconfluenceof Bonita
CreekandtheGila River(T6S, R28E,
Section21). Theboundariesincludethe
current active channel(s), and all
secondary, side, and overflow channels,
up to andincluding the100-year
floodplain, andareaswithin 100 m (328
ft) laterally adjacentto the100-year
floodplain.

12. Maricopo County:NewRiver,
from theboundarybetweenSections3
and4, Township 7 North, Range3 East,
downstreamto theboundarybetween
Sections19 and20, Township6 North,
Range2 East.Theboundariesinclude
thecurrentactivechannel(s),andall
secondary.side,andoverflow channels,
up to andincluding the 100-year
floodplain, andareaswithin 100 m (328
ft) laterallyadjacentto the100-year
floodplain.

The primaryconstituentelementsof
cactusferruginouspygmy owl critical
habitat include: SonoranDesertscrub,
xeroriparianthickets,riparianthickets,
forests,andwoodlands,andareaswhere
suchvegetationdoesnot currentlyexist
but may becomeestablishedwith
naturalregenerationor habitat
rehabilitation.

Note:Map follows~
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